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Increasingly, New Zealanders on low to middle incomes are finding themselves turning to 
alternative sources of finance to supplement their incomes. The demands of modern life now 
mean that kiwis are regularly faced with high variable costs, such as household bills, vehicle 
registration, or business equipment. Sometimes money to pay for these things is not immediately 
available, and Kiwis have had to take out short term credit loans to make ends meet.  
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We cannot waste our precious children.
Not another one, not another day.
It is long past time for us to act on their behalf.     Nelson Mandela 2000
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Traditionally, personal loans have been provided by banks, or by credit 
institutions like VISA, Mastercard or American Express.  However, in the 
wake of the Global Financial Crisis, banks and credit card companies 
have become increasingly reluctant to lend to certain types of 
borrowers. This is especially the case for borrowers considered to be 
“sub-prime”. These are borrowers with few assets, often from lower 
socio-economic backgrounds or migrant communities, and who have 
little to offer as security for the loans they are taking out. 

But nature abhors a vacuum, and markets do too. While traditional 
lending institutions have become more scrupulous in whom they lend 
to, “sub-prime” consumers have still been looking for access to quick 
and easy credit.  

As a consequence there has been a proliferation in “third tier” credit 
lenders who are willing to lend money to high risk borrowers. Often 
these loans come with high interest rates, unclear contractual terms, 
large administration fees, and set up costs. The more nefarious lenders 
are disparagingly known as “loan sharks”.

Generally, third tier credit lenders serve an important purpose. They are 
a last resort for borrowers who need access to credit and who no other 
lenders will lend to. While the way some third tier lenders operate is 
deserving of scrutiny, most credit providers are necessary to help 
struggling businesses and borrowers find their feet in difficult times.   

This article investigates the current law around third tier lenders. It 
describes the general consumer law that lenders operate under, and 
it also describes the specific legislation that lenders currently comply 

with. Finally, this article will investigate the problems with the status 
quo, and how Government intends to change the law to make sure 
that borrowers are better protected from unscrupulous third tier 
lenders. 

THE STATUTORY FRAMEWORK
Fair Trading Act
The Fair Trading Act 1986 has a broad remit. It is designed to protect 
consumers from oppressive and misleading business practices or 
practices that are likely to mislead or deceive. 

Because of the wording of this section, the Fair Trading Act covers 
many things, including credit contracts or lending practices that 
are untruthful or unclear. This includes misleading or deceptive 
advertising, sales practices, or inappropriate enticement of consumers. 
For example, if lenders lie or if they fail to tell the whole truth about 
what the borrower is getting themselves into, then they may be acting 
illegally.

The Fair Trading Act also bans the practice of ‘price baiting’.  This is 
when a lender advertises finance at a particular rate, when they are 
not actually offering it. Advertising fictional rates are often used as a 
marketing ploy by lenders, but they present a false picture of what the 
lender is actually charging. If a lender price baits then he or she will be 
acting in breach of the law. 
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Consumer Guarantees Act
The Consumer Guarantees Act 1993 provides that in offering any 
services, there is a guarantee that the services will be carried out with 
reasonable skill and care. To what extent the Consumer Guarantees 
Act covers credit contract is unclear. However, the general 
requirement to use skill and care in deciding whether or not to offer 
credit, or what terms to offer credit imposes a duty on lenders to 
ensure that borrowers are not exploited. 

For example, if an unscrupulous lender was to loan money to a 
destitute individual where there was obviously little to no chance 
that the money will be repaid, it’s plausible that the lender is in 
breach of their legal obligation to use reasonable skill and care in 
offering the lender credit.

The Fair Trading Act and Consumer Guarantees Act all provide a 
high level of consumer protection. However, none of them deal with 
finance companies, credit companies or third tier lenders specifically. 
Thankfully, Parliament has recognised that this is an area that 
requires special financial regulation, and has passed legislation that 
specifically governs credit contracts.   

REGULATION OF UNSCRUPULOUS 
LENDERS
Credit Contracts and Consumer Finance Act 2003
The Credit Contracts and Consumer Finance Act 2003 (“CCCFA”) 
governs most credit lenders and borrowers. It was passed to make 
sure that borrowers were protected from unscrupulous lenders, and 
that if they got into trouble there would be a legal fall-back they 
could rely on to try and mitigate the damage that spiralling debt can 
cause. To what extent it has done that is a matter of debate and now 
it is in the process of being reformed. 

The Act regulates the use of credit contracts. Credit contracts are 
contracts under which credit is or may be provided.1 Most “loan shark” 
agreements are consumer credit contracts.2 These are contracts 
where a borrower is given credit for personal use, such as a personal 
or cash loan, pay day advance, or pawnbroking pledge.   

Purposes
The purposes of the CCCFA are found in section 3. The Act is broad, 
and has a range of objectives. The main purposes relating specifically 
to third tier lenders are: to protect the interests of consumers in 
connection with credit contracts; to provide for the disclosure of 
adequate information to consumers; to provide rules about interest 
charges, fees, and payments; to enable consumers to seek reasonable 
changes to consumer credit contracts on the grounds of unforeseen 
hardship; and to prevent oppressive credit contracts and oppressive 
conduct by creditors under credit contracts.

Oppressive contracts
One of the CCCFA’s strongest protections gives a court the power 
to reopen a credit contract if the Court finds that it is oppressive; or 
a party to the contract is exercising or intending to exercise a right 
under the contract in an oppressive manner; or if a party to the 
contract has induced someone to enter into it through oppressive 
means.3 This section is intended to provide borrowers with recourse 
if they find themselves locked into a borrowing arrangement that is 
exploitative or unfair.  

1  CCCFA, s. 7

2  Consumer Credit Contracts are defined in section 11. For there to be a 
consumer credit contract the debtor must be a natural person, have entered 
into the contract primarily for personal, domestic or household purposes, and 
either interest charges are or may be payable, credit fees are or may be payable, 
or a security interests is or may be taken under the contract. 

3  CCFA 2003, s 120. 

The Courts work this out by looking at the circumstances of the 
contract. They must have regard to: how the contract was made; the 
exercise of any powers conferred by the contract; or any inducement 
to enter into the contract.4

In addition, the Courts must also look into the following matters if 
they are oppressive: the amount payable; if the borrower is in default, 
the time given to them to remedy the default; the amount if the 
borrower has to pay as a condition of the full prepayment of the 
contract (paying the loan off early); and, if the lender is refusing to 
release a security (or any part of it) or has only agreed to its release 
according to conditions.5

The way these protections actually apply is a matter of degree. The 
Act defines “oppressive” as oppressive, harsh, unjustly burdensome, 
unconscionable, or in breach of reasonable standards of commercial 
practice.6 This wide scope was supposed to make it easier for 
unscrupulous lenders to be punished; however in practice it has 
made the regulation of oppressive contracts reliant on previous 
decisions of the Courts,7 rather than on hard and fast rules. Generally, 
the Courts have held that oppression requires something more than 
just disadvantage or unfairness.8

For example, most lay-people would consider contracts with very 
high interest rates to be oppressive. However, the courts have 
instead interpreted high interest rates as a sign of oppression, not an 
example of oppression themselves.9 

There is some sense to this. Regulating interest rates by themselves 
(for example by setting minimum or maximum rates) may have 
unintended consequences. It curtails the ability of lenders to off-set 
the risk of lending to risky borrowers – especially those who cannot 
provide sufficient security. As a result, risky borrowers that have been 
rejected by traditional tier one and tier two lenders would be denied 
the chance of securing finance that they may be in dire need of.  

In addition, looking at interests rates in isolation is artificial. An interest 
rate of 100% on a loan of $100 over 30 days ($200 in repayments) is 
far less oppressive in real terms than an interest rate of 50% on a loan 
of $5,000 over 1 year ($7,500 in repayments). The context of the credit 
contract, and the other terms and conditions it includes are also 
important to determining just how oppressive a contract actually is.

In situations like these, what will determine the “oppressiveness” 
of a loan is the relationship between the lender and borrower and 
the ability of the borrower to pay back the loan. Loans that have 
arisen because of the abuse of this relationship are more likely to be 
oppressive than loans where the borrower made the decision of their 
own free will, and after carefully looking at all of the loans terms and 
conditions.  If the circumstances of the loan clearly show that the 
borrower will never be able to meet their obligations but the lender 
lets them take it out anyway, then the loan is likely to be oppressive. 

Other Protections
In addition to the ability to reopen credit contracts, the Act protects 
consumers from unscrupulous lenders in other ways. For example it 
stipulates: 

•	 what information needs to be disclosed to consumers before  
 

4  CCCFA 2003, s 124 (a).

5  CCFA 2003, s 124(b).

6  CCCFA 2003, s 118. 

7  There is a large body of case law on the meaning of “oppressive”, see for 
example Gault on Commercial law at [4C.7].

8  Italia Holdings (properties Ltd v Lonsdale Holdings (Auckland) Ltd [1984] 2 NZLR 1, 
(185) 1 NZBLC 102, 140 (HC). However, it has been recognised that unfairness 
could be so pronounced that it strays into the territory of oppressiveness, see 
Didsbury v Zion Farms Ltd (1989) 1 NZ ConvC 190 at 229 (HC). 

9  Anderson v Burberry Finance Ltd [1986] 2 NZLR 20
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they agree to a consumer credit contract, and what the 
timeframes for that disclosure are;

•	 What the maximum limit on interest charges can be, depending 
on the length of the loan;

•	 The debtors right to cancel a consumer credit contract, and 
how that cancellation is effected;

•	 What fees will be unreasonable, and how to determine 
establishment fees and prepayment fees are unreasonable. 

The Act also allows borrowers who are unable to meet their debt 
obligations (because of illness, injury, loss of employment, the end 
of a relationship, or other reasonable cause) to change the terms of 
their consumer credit contracts.10 However, this section does not 
remove the borrower’s debt obligations. They can only ask to extend 
the term of the contract and reduce regular payments accordingly, 
postpone the dates payments are due, or mix a combination of the 
two.11 These changes must take into account the lender’s wishes too. 
They cannot be more extensive than necessary and must be fair and 
reasonable in all the circumstances.12 

A final protection is granted by the judicial system. The traditional 
Courts offer some protection — offences and orders under the CCFA 
can be taken to the District Court to be determined and disputes 
can be appealed to the High Court.13 However Court proceedings 
are slow and expensive. Thankfully, the CCFA empowers the Disputes 
Tribunal to hear and determine orders under the CCFA of up to 
$15,000, relating to unreasonable credit fees, credit insurance and 
buy-back fees.14 It can also enforce statutory damages and reopen 
credit contracts. The Disputes Tribunal is faster, more flexible and 
inexpensive, providing a useful tool for aggrieved borrowers. And it 
doesn’t have to involve lawyers, who can add stress and cost. 

LAW REFORM
The Problems
In spite of general consumer law protections and the provisions of 
the Credit Contract and Consumer Finance Act, some lenders are not 
behaving responsibly.  

Gaps in the current regulatory framework have resulted in 
inappropriate lending practices, which have been pushing consumers 
further into debt. The Government’s Cabinet Paper identified three 
major problems with the current regime:15

Lenders who operate a business model where consumers get access 
to credit ‘no questions asked’ and credit contracts are framed to 
disguise the full cost of the credit and the severe cost if borrowers do 
not meet repayment obligations. 

Lenders who have a business model that benefits from taking 
advantage of a consumer’s vulnerability, such as a lack of 
sophistication when dealing with credit providers, the need for credit 
urgently and English as a second language.

Insufficient differentiation between the oppression test for 
business credit contracts and consumer credit contracts. 
The Courts apply the reasonable standards of commercial practice 
for business contracts to Credit Contracts. The result is that the 
oppressive contract provisions do not provide effective protections 
for consumers. 

10  CCCFA 2003, s 55.

11  CCCFA 2003, s 56(1).

12  CCCFA 2003, s 56(2). 

13  CCFA 2003, s 86 and s 85. 

14  CCFA 2003, s 87(1).

15  Minister of Consumer Affairs, Cabinet Paper: Responsible Lending Requirements 
for Consumer Credit Providers, at 2. 

At the heart of the problem is the number of people who have 
little option but to borrow from third tier lenders, due to their poor 
credit histories. Unscrupulous lenders have often taken advantage 
of consumers’ vulnerability and lack of financial experience and 
literacy. Many borrowers have English as a second language or may 
be unable to complete the terms of their loan. As a consequence 
lenders are hit with high default fees and interest which dodgy 
lenders have built their business models on. In addition, other lenders 
have been known to vigorously enforce debt collection with threats 
and by seizing essential household items.16 The debt that defaulted 
borrowers hold is growing. Treasury states that from 2007 to 2010 
the average amount of debt increased by 63%, and the average debt 
arrears increased by 16 per cent from $4250 to $4950. 

Public demand for reform has been high. In August 2011, the 
Minister of Consumer Affairs held a Financial Summit, chaired by Sir 
John Anderson. The summit was attended by over 250 community 
agencies, credit providers, industry associations, dispute resolution 
service providers and government agencies. 

Clear themes emerged from the summit, including the need to ensure 
better responsible lending regulations, improved requirements for 
disclosure, responsible debt management practices and also the 
enforcement of registration requirements for lenders.17  

The Credit Contract and Consumer Finance 
Amendment Bill
On 2 April 2012, the then Minister of Commerce, the Hon Chris Tremain 
released an exposure draft of the Credit Contract and Consumer 
Finance Amendment Bill (“the Bill”). The Minister has described it as 
“the biggest change to consumer credit law in a decade”.18 

The Bill is a Government Bill. Once introduced it is likely to have 
enough votes to pass through the Parliamentary process. The Bill has 
been drafted to strengthen the protections for consumers dealing 
with credit companies. It does this by introducing into the Act the 
principle of responsible lending, that lenders will need to comply 
with. If they don’t they will be banned from the credit industry. 
A complementary responsible lending code will developed to 
elaborate on the principles. Other changes include:

•	 Making it illegal to lend money to someone whose loan 
repayments would be likely to result in substantial hardship;

•	 Requiring more timely and complete disclosure of loan terms, 
and extending the ‘cooling off’ period for borrowers to cancel 
their loan;

•	 Obligating lenders to properly consider applications by 
borrowers for hardship relief, and provide reasons for their 
decisions;

•	 Better controls against misleading, deceptive or confusing 
advertising;

•	 Introducing a new Code of Responsible Lending – and 
allowing for lenders to be banned from the industry for non-
compliance; and

•	 Providing that borrowers won’t have to pay the cost of interest 
or fees if their lender is not a registered financial service 
provider.

 
 
 
 
 

16  Treasury, Regulatory Impact Statement: Responsible Lending Requirements for 
Consumer Credit Providers, October 2011 at [23]. 

17  Minister of Consumer Affairs, Cabinet Paper: Responsible Lending Requirements 
for Consumer Credit Providers at [21]-[22]

18  Hon Chris Tremain, “Tougher laws for loan sharks”, Press Release, 2 April 2012. 
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Responsible Lending Principles

The Bill proposes several new lender responsibility principles. The 
principles provide that lenders will, in relation to an agreement with 
a borrower:

a) Exercise reasonable care and skill; and

b) Provide the borrower with sufficient information to enable 
the borrower to make informed decisions, both at the time 
of entering into an agreement and during all subsequent 
dealings with the lender; and

c) Ensure that the terms of the agreement are not unduly 
onerous and are expressed in a clear, concise, and intelligible 
manner; and

d) Not do or say, or omit to do or say, anything that is, or is likely 
to be misleading, deceptive, or confusing to the borrower; 
and

e) Make reasonable inquiries as to the borrower’s

i. Financial circumstances; and

ii. Requirements and objectives in entering to the 
agreement; and

f ) Be satisfied, before entering into an agreement, that —

i. The borrower can be reasonably expected to make the 
repayments under the agreement without suffering 
substantial hardship; and

ii. The agreement is otherwise appropriate for the 
borrower, having regard to the borrower’s circumstances, 
requirements, and objectives; and

g) Not charge unreasonable credit fees; and

h) Not advertise, or permit to be advertised, agreements, 
products, or services in a manner that is, or is likely to be, 
misleading, deceptive, or confusing to borrowers generally 
or, if the advertisement is aimed at a particular class of 
borrowers, to that class.

In addition to the responsible lending principles above, the Minister 
of Commerce must also prepare the Responsible lending code.19  
This code may set out the nature and extent of the enquires lenders 
should make, the processes, practices or procedures that a lender 
should follow, and also any other matters that promote the lender 
responsibility principles above. Lenders do not need to comply with 
the code; instead the code is intended to help lenders comply with 
the responsible lending principles – which they must have regard to 
and comply with at all times.

Other changes

The Bill also proposes additional amendments that are designed to 
strengthen the Act. They include requirements to publish standard 
lending terms,20 and information about the cost of borrowing;21 
extending the time period for cancelling a consumer credit contract 
after signing it from 3 to 5 working days;22 stopping lenders from 
enforcing contracts unless they are registered as a Financial Service 
Providers;23 and expanding the circumstances that a Court can look 
into when deciding to reopen oppressive contracts.24      

19  Credit Contracts and Consumer Finance Amendment Bill, cl 9C. 

20  Credit Contracts and Consumer Finance Amendment Bill, cl 9H.

21  Credit Contracts and Consumer Finance Amendment Bill, cl 9I.

22  Credit Contracts and Consumer Finance Amendment Bill, cl 12.

23  Credit Contracts and Consumer Finance Amendment Bill, cl 30. 

24  Credit Contracts and Consumer Finance Amendment Bill, cl 33. 

Impact
The Bill goes some way to addressing the concerns about 
unscrupulous lenders. The inclusion of the responsible lending 
principles will be in addition to the now strengthened provisions in 
the Act. In particular, the principles forcing lenders to investigate a 
borrower’s requirements, objectives and financial circumstances;25 
ensure that a borrower can reasonably meet repayments;26 ensure 
that the loan agreement is not unduly onerous;27 and not advertise in 
a misleading or deceptive manner,28 will go a long way to addressing 
the problems outlined above. 

The advantage of having these principles laid over the requirements 
on disclosure, hardship and the reopening of oppressive contracts is 
that a more holistic approach can be taken to the regulation of poor 
lenders. The principles also have teeth, lenders must comply and 
their scope is more extensive than what is in the current Act. How 
these principles will be applied in practice may need to be tested in 
the Courts, but they allow for a more rigorous regime for borrower 
protection.

However, it is important to remember that the credit market does 
serve an important purpose. Access to credit brings with it economic 
and financial benefits. During the Bill’s development Treasury warned 
that some of the proposed changes could “force borrowers at the 
lower end of the market into underground (black market) credit 
sources, which would undermine the purpose of the changes.”29 As 
the changes become embedded the Courts will need to ensure that 
a balance is struck between consumer protection and a workable 
credit market.  

CONCLUSION
The last four years have seen the government introduce a range of 
reforms to improve the regulation and oversight of New Zealand’s 
markets and financial sector. In addition, the global financial crisis 
has forced some consumers to turn to less well regulated third tier 
“loan shark” lenders — some of whom have a documented history of 
unscrupulous behaviour. 

While general consumer law and the existing provisions of the Credit 
Contracts and Consumer Finance Act do provide a base level of 
protection, problems of disclosure, exploitation, and a confusing mix 
of commercial and consumer case law has created the political will 
to see regulation of this part of the market increased. 

The Credit Contracts and Consumer Finance Amendment Bill 
proposes to strengthen the protections for consumers. Its new 
provisions appear to create a more cohesive and holistic approach 
to the regulation of third tier credit lenders. However, as is always the 
case with commercial regulation, the true test of its effectiveness will 
be found in the Government’s willingness to enforce any new law it 
passes.  

25  Credit Contracts and Consumer Finance Amendment Bill, cl 9B(2)(e).

26  Credit Contracts and Consumer Finance Amendment Bill, cl 9B(2)(f ).

27  Credit Contracts and Consumer Finance Amendment Bill, cl 9B(2)(c).

28  Credit Contracts and Consumer Finance Amendment Bill, cl 9B(2)(h).

29  Minister of Consumer Affairs, Cabinet Paper: Responsible Lending Requirements 
for Consumer Credit Providers at [67].


